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PART HHH

Section 1. Paragraph (a) of subdivision 1 of section 245.10 of the
crimnal procedure law, as added by section 2 of part LLL of chapter 59
of the laws of 2019, is anended to read as foll ows:

(a) [Fhe] Subject to subparagraph (iv) of this paragraph, the prose-
cution shall performits initial discovery obligations under subdivision
one of section 245.20 of this article as soon as practicable but not

Iatgr _than [LLLLeea—eaLendaL7days—aL}eL—%he—deLendan%—g—a##a+ganen%—en

corplaint] the tinme periods specified in subparagraphs (i) and (ii) of
this paragraph, as applicable. Portions of nmaterials clained to be non-
di scoverabl e may be w thhel d pending a determination and ruling of the
court under section 245.70 of this article; but the defendant shall be
notified in witing that information has not been disclosed under a
particul ar subdivision of such section, and the discoverable portions of
such materials shall be disclosed to the extent practicable. Wen the
di scoverable materials, including video footage from body-worn caneras,
surveillance caneras, or dashboard caneras, are exceptionally vol um nous
or, despite diligent, good faith efforts, are otherwi se not in the actu-
al possession of the prosecution, the time period in this paragraph nay
be stayed by up to an additional thirty cal endar days w thout need for a
noti on pursuant to subdivision two of section 245.70 of this article.

(i) When a defendant is in custody during the pendency of the crimnal
case, the prosecution shall performits initial discovery obligations
within twenty cal endar days after the defendant's arrai gnnent on an
indictment, superior court information, prosecutor's information, infor-
mation, sinplified infornmation, m sdeneanor conplaint or felony
conpl ai nt .

(ii) Wien the defendant is not in custody during the pendency of the
crimnal case, the prosecution shall performits initial discovery obli-
gations within thirty-five calendar days after the defendant's arraign-
nent on an indictnent, superior court information, prosecutor's inforna-
tion, information, sinplified information, ni sdeneanor conplaint or
felony conplaint.

(iii) Notwithstanding the tinelines contained in the opening paragraph
of this paragraph, the prosecutor's discovery obligation under subdivi-
sion one of section 245.20 of this article shall be perforned as soon as
practicable, but not later than fifteen days before the trial of a
sinplified information charging a traffic infraction under the vehicle
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and traffic law, or by an information charging one or nore petty

of fenses as defined by the municipal code of a village, tow, city, or
county, that do not carry a statutorily authorized sentence of inprison-
nent. and where the defendant stands charged before the court with no
crine or offense, provided however that nothing in this subparagraph
shall prevent a defendant fromfiling a notion for disclosure of such
items and infornmation under subdivision one of such section 245.20 of
this article at an earlier date.

(iv)(A) Portions of materials clained to be non-di scoverable nay be
wi thheld pending a determnation and ruling of the court under section
245.70 of this article; but the defendant shall be notified in witing
that information has not been disclosed under a particular subdivision
of such section, and the discoverable portions of such nmaterials shal
be disclosed to the extent practicable. Infornmation related to or
evidencing the identity of a 911 caller, the victimor witness of an
of fense defined under article one hundred thirty or sections 230.34 and
230.34-a of the penal law, or any other victimor witness of a crinme
where the defendant has substantiated affiliation with a crininal enter-
prise as defined in subdivision three of section 460.10 of the penal |aw
may be withheld, provided, however, the defendant may nove the court for
di scl osure.

(B) When the discoverable materials are exceptionally vol um nous or,
despite diligent, good faith efforts, are otherwise not in the actua
possession of the prosecution, the tinme period in this paragraph nmay be
ext ended pursuant to a notion pursuant to subdivision two of section
245.70 of this article. For purposes of this article, voluninous nate-
rials may include, but are not limted to, video footage from body worn
caneras, surveillance caneras or dashboard caneras.

§ 2. Paragraphs (c), (f), (g) and (j) of subdivision 1 of section
245.20 of the crimnal procedure |law, as added by section 2 of part LLL
of chapter 59 of the laws of 2019, are anended to read as foll ows:

(c) The nanmes and adequate contact information for all persons other
than law enforcenent personnel whom the prosecutor knows to have
evi dence or information relevant to any of fense charged or to any poten-
tial defense thereto, including a designation by the prosecutor as to
whi ch of those persons nmay be called as witnesses. Nothing in this para-
graph shall require the disclosure of physical addresses; provided,
however, upon a notion and good cause shown the court may direct the
disclosure of a physical address. Information under this subdivision
relating to the identity of a 911 caller, the victimor witness of an
of fense defined under article one hundred thirty or section 230.34 or
230.34-a of the penal law, any other victimor witness of a crine where
the defendant has substantiated affiliation with a criminal enterprise
as defined in subdivision three of section 460.10 of the penal law, or a
confidential informant may be withheld, and redacted from discovery
materials, wthout need for a notion pursuant to section 245.70 of this
article; but the prosecution shall notify the defendant in witing that
such information has not been disclosed, unless the court rul es other-
wi se for good cause shown.

(f) Expert opinion evidence, including the name, business address,
current curriculum vitae, a list of publications, and [a+] a list of
proficiency tests and results adm nistered or taken within the past ten
years of each expert w tness whomthe prosecutor intends to call as a
witness at trial or a pre-trial hearing, and all reports prepared by the
expert that pertain to the case, or if no report is prepared, a witten
statement of the facts and opinions to which the expert is expected to
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testify and a summary of the grounds for each opinion. This paragraph
does not alter or in any way affect the procedures, obligations or
rights set forth in section 250.10 of this title. If in the exercise of
reasonable diligence this information is wunavailable for disclosure
within the tine period specified in subdivision one of section 245.10 of
this article, that period shall be stayed wthout need for a notion
pursuant to subdivision two of section 245.70 of this article; except
that the prosecution shall notify the defendant in witing that such
i nformati on has not been disclosed, and such disclosure shall be nade as
soon as practicable and not |ater than sixty cal endar days before the
first scheduled trial date, unless an order is obtained pursuant to
section 245.70 of this article. Wen the prosecution's expert witness is
being called in response to disclosure of an expert w tness by the
defendant, the court shall alter a scheduled trial date, if necessary,
to allow the prosecution thirty cal endar days to nmake the discl osure and
the defendant thirty calendar days to prepare and respond to the new
materi al s.

(g) Al tapes or other electronic recordings, including all electronic
recordi ngs of 911 tel ephone calls made or received in connection wth
the alleged crimnal incident, and a designation by the prosecutor as to
which of the recordings under this paragraph the prosecution intends to
introduce at trial or a pre-trial hearing. If the discoverable materials
under this paragraph exceed ten hours in total length, the prosecution
may disclose only the recordings that it intends to introduce at trial
or a pre-trial hearing, along with a list of the source and approxinmte
quantity of other recordings and their general subject matter if known,
and the defendant shall have the right upon request to obtain recordings
not previously disclosed. The prosecution shall disclose the requested
material s as soon as practicable and not |less than fifteen cal endar days
after the defendant's request, unless an order is obtained pursuant to
section 245.70 of this article. The prosecution may w thhold the nanes
and identifying information of any person who contacted 911 wi thout the
need for a protective order pursuant to section 245.70 of this article,
provi ded, however, the defendant may nove the court for disclosure. |f
the prosecution intends to call such person as a witness at a trial or
hearing, the prosecution nust disclose the name and contact information
of such witness no later than fifteen days before such trial or hearing.
or _as soon as practicable.

(j) Al reports, docunents, records, data, calculations or witings,
including but not limted to prelimnary tests and screening results and
bench notes and anal yses perforned or stored el ectronically, concerning
physical or mental exam nations, or scientific tests or experinents or
conmparisons, relating to the crimnal action or proceedi ng which were
made by or at the request or direction of a public servant engaged in
| aw enforcenent activity, or which were nade by a person whomthe prose-
cutor intends to call as a witness at trial or a pre-trial hearing, or
whi ch the prosecution intends to introduce at trial or a pre-trial hear-
ing. Information under this paragraph also includes, but is not limted
to, laboratory information managenment systemrecords relating to such
materials, any prelimnary or final findings of non-conformance wth
accreditation, industry or governmental standards or |aboratory proto-
cols, and any conflicting anal yses or results by |aboratory personne
regardless of the l|aboratory's final analysis or results. If the prose-
cution subnmitted one or nore itens for testing to, or received results
from a forensic science I|aboratory or simlar entity not under the
prosecution's direction or control, the court on notion of a party shal
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i ssue subpoenas or orders to such |aboratory or entity to cause materi-
al s under this paragraph to be made avail able for disclosure. The prose-
cution shall not be required to provide information related to the
results of physical or nental exanminations, or scientific tests or
experinents or conparisons, unless and until such exami nations, tests,
experinents, or conparisons have been conpl et ed.

8 3. Subdivisions 1 and 3 of section 245.70 of the crimnal procedure
| aw, as added by section 2 of part LLL of chapter 59 of the laws of
2019, are anended to read as foll ows:

1. Any discovery subject to protective order. Upon a showi ng of good
cause by either party, the court may at any tinme order that discovery or
i nspection of any kind of material or information under this article be
deni ed, restricted, conditioned or deferred, or nake such other order as
is appropriate, including, for 911 calls, allowing the disclosure of a
transcript of an audio recording in lieu of the recording. The court may
i npose as a condition on discovery to a defendant that the material or
information to be discovered be available only to counsel for the
defendant; or, alternatively, that counsel for the defendant, and
persons enployed by the attorney or appointed by the court to assist in
the preparation of a defendant's case, may not disclose physical copies
of the discoverabl e docunents to a defendant or to anyone el se, provided
that the prosecution affords the defendant access to inspect redacted
copi es of the discoverable docunents at a supervised |ocation that
provides regular and reasonable hours for such access, such as a
prosecutor's office, police station, facility of detention, or court.
Shoul d the court inpose as a condition that sone material or information
be available only to counsel for the defendant, the court shall inform
the defendant on the record that his or her attorney is not permtted by
law to disclose such material or information to the defendant. The court
may permt a party seeking or opposing a protective order wunder this
section, or another affected person, to submt papers or testify on the
record ex parte or in canmera. Any such papers and a transcript of such
testinony nmay be sealed and shall constitute a part of the record on
appeal . This section does not alter the allocation of the burden of
proof with regard to matters at issue, including privilege.

3. Pronmpt hearing. Upon request for a protective order, unless the
def endant voluntarily consents to the people's request for a protective
order, the court shall conduct an appropriate hearing within three busi-
ness days to deterni ne whether good cause has been shown and when prac-
ticable shall render a decision expeditiously. Any materials subnitted
and a transcript of the proceeding may be seal ed and shall constitute a
part of the record on appeal. Wen the defendant is charged with a
violent felony offense as defined in section 70.02 of the penal |aw, or
any class A felony other than those defined in article two hundred twen-
ty of the penal law, the court nmay, at the prosecutor's request, for
good cause shown, conduct such hearing in canera and outside the pres-
ence of the defendant, provided however that this shall not affect the
rights of the court to receive testinony or papers ex-parte or in canera
as provided in subdivision one of this section.

8 4. Section 216 of the judiciary law is amended by addi ng a new
subdivision 5 to read as foll ows:

5. The chief administrator of the courts, in conjunction with the
division of crimnal justice services, shall collect data and report
annually regarding the inpact of article two hundred forty-five of the
crimmnal procedure law. Such data and report shall contain information
regarding the inplenentation of article two hundred forty-five of the
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crimnal procedure law, including procedures used to inplenent the arti-
cle, resources needed for inplenentation, information regarding cases
where discovery obligations are not net, and infornmation regarding case
out cones. The report shall be released publicly and published on the
websites of the office of court administration and the division of crim
inal justice services. The first report shall be published ei ghteen
nonths after the effective date of this section, and shall include data
fromthe first twelve nonths following the enactnment of this section.
Reports for subsequent years shall published annually thereafter.

8 5. Section 245.75 of the crimnal procedure |aw, as added by section
2 of part LLL of chapter 59 of the |aws of 2019, is anended to read as
foll ows:
§ 245.75 Wi ver of discovery by defendant.

1. A defendant who does not seek discovery fromthe prosecution under

this article shall so notify the prosecution and the court at the
defendant's arrai gnnment on an indictment, superior court information
prosecutor's information, information, or sinplified informtion, or

expeditiously thereafter but before receiving discovery fromthe prose-
cution pursuant to subdivision one of section 245.20 of this article,
and the defendant need not provide discovery to the prosecution pursuant
to subdivision four of section 245.20 and section 245.60 of this arti-
cle. A waiver shall be in witing, signed for the individual case by the
counsel for the defendant and filed with the court. The court shal
inquire of the defendant on the record to ensure that the defendant
understands his or her right to discovery and right to waive discovery.
Such a wai ver does not alter or in any way affect the procedures, obli-
gations or rights set forth in sections 250.10, 250.20 and 250. 30 of
this title, or otherw se established or required by |aw. The prosecution
may not condition a guilty plea offer on the defense's execution of a
wai ver under this section. Counsel for the defendant nmay advise his or
her client about the defendant's right to discovery and right to waive
di scovery; such advice shall not constitute a condition of a guilty

pl ea.

2. Nothing in this section shall prevent the waiver of discovery from
being a condition of the repleader, where the defendant's origina
conviction is vacated on agreenment between the parties pursuant to
section 440.10 of this part.

8§ 6. Subdivision 2 of section 245.25 of the crimnal procedure |aw, as
added by section 2 of part LLL of chapter 59 of the |aws of 2019, is
anmended and a new subdivision 3 is added to read as foll ows:

2. Oher guilty pleas. Upon an indictment, superior court information,
prosecutor's information, information, sinplified information, or msde-
meanor conpl aint, where the prosecution has nade a qguilty plea offer
requiring a plea to a crine, the prosecutor nust disclose to the
defense, and pernmit the defense to discover, inspect, copy, photograph
and test, all itens and information that would be discoverable prior to
trial under subdivision one of section 245.20 of this article and are
wi thin the possession, custody or control of the prosecution. The prose-
cution shall disclose the discoverable itens and information not |ess
than seven cal endar days prior to the expiration date of any guilty plea
of fer by the prosecution or any deadline inposed by the court for
acceptance of the guilty plea offer. If the prosecution does not conply
with the requirenments of this subdivision, then, on a defendant's notion
alleging a violation of this subdivision, the court must consider the
i npact of any violation on the defendant's decision to accept or reject
a plea offer. If the court finds that such violation materially affected
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the defendant's decision, and if the prosecution declines to reinstate
the |l apsed or withdrawn plea offer, the court - as a presunptive mini nmum
sanction - nust preclude the adnmission at trial of any evidence not
disclosed as required under this subdivision. The court may take other
appropriate action as necessary to address the non-conpliance. The
rights under this subdivision do not apply to items or information that
are the subject of a protective order under section 245.70 of this arti-
cle; but if such information tends to be excul patory, the court shal
reconsi der the protective order. A defendant may waive his or her rights
under this subdivision; but a guilty plea offer may not be conditioned
on such waiver. Notw thstanding the tinelines contained in the opening
par agraph of paragraph (a) of subdivision one of section 245.10 of this
article, the prosecutor's discovery obligation under subdivision one of
section 245.20 of this article shall be perforned as soon as practica-
ble, but not later than fifteen days before the trial of a sinplified
information charging a traffic infraction under the vehicle and traffic
law, or by an information charging one or nore petty offenses as defined
by the municipal code of a village, town, city, or county, that do not
carry a statutorily authorized sentence of inprisonnment, and where the
def endant stands charged before the court with no crinme or offense,

provi ded however that nothing in this subdivision shall prevent a
defendant fromfiling a notion for disclosure of such itens and inform-
tion under subdivision one of such section 245.20 of this article at an
earlier date.

3. Repleader. Nothing in this section shall prevent the waiver of
discovery frombeing a condition of a repleader, where the defendant's
original conviction is vacated on agreenent between the parties pursuant
to section 440.10 of this part.

8§ 7. Section 245.50 of the crimnal procedure |aw, as added by section
2 of part LLL of chapter 59 of the |laws of 2019, is anmended to read as
fol | ows:

§ 245.50 Certificates of conpliance; readiness for trial.

1. By the prosecution. Wen the prosecution has provided the discovery
requi red by subdivision one of section 245.20 of this article, except
for discovery that is |lost or destroyed as provided by paragraph (b) of
subdi vi sion one of section 245.80 of this article and except for any
items or information that are the subject of an order pursuant to
section 245.70 of this article, it shall serve upon the defendant and
file with the court a certificate of conpliance. The certificate of
conpliance shall state that, after exercising due diligence and making
reasonable inquiries to ascertain the existence of material and inforna-
tion subject to discovery, the prosecutor has disclosed and nade avail -
able all known nmaterial and information subject to discovery. It shal
also identify the itens provided. If additional discovery is subsequent-
Iy provided prior to trial pursuant to section 245.60 of this article, a
suppl enental certificate shall be served upon the defendant and filed
with the court identifying the additional naterial and information
provided. No adverse consequence to the prosecution or the prosecutor
shall result fromthe filing of a certificate of conpliance in good
faith and reasonable under the circunstances; but the court may grant a
remedy or sanction for a discovery violation as provided in section
245.80 of this article.

2. By the defendant. Wen the defendant has provided all discovery
requi red by subdivision four of section 245.20 of this article, except
for any itens or information that are the subject of an order pursuant
to section 245.70 of this article, counsel for the defendant shall serve
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upon the prosecution and file with the court a certificate of conpli-
ance. The certificate shall state that, after exercising due diligence
and maki ng reasonable inquiries to ascertain the existence of naterial
and information subject to discovery, counsel for the defendant has
di scl osed and made avail able all known material and information subject
to discovery. It shall also identify the itens provided. If additiona

di scovery is subsequently provided prior to trial pursuant to section
245.60 of this article, a supplenmental certificate shall be served upon
the prosecution and filed with the court identifying the additiona

mat eri al and information provided. No adverse consequence to the defend-
ant or counsel for the defendant shall result fromthe filing of a
certificate of conpliance in good faith; but the court nay grant a rene-
dy or sanction for a discovery violation as provided in section 245.80
of this article.

3. Trial readiness. Notw thstanding the provisions of any other |aw,
absent an individualized finding of [exeeptieonal] special circunstances
in the instant case by the court before which the charge is pending, the
prosecution shall not be deened ready for trial for purposes of section
30.30 of this chapter until it has filed a proper certificate pursuant
to subdivision one of this section. A court nmay deemthe prosecution
ready for trial pursuant to section 30.30 of this chapter where inform-
tion that mght be considered discoverable under this article cannot be
di scl osed because it has been |ost, destroyed, or otherw se unavail able
as provided by paragraph (b) of subdivision one of section 245.80 of
this article, despite diligent and good faith efforts, reasonable under
the circunstances. Provided, however, that the court nmay grant a renedy
or sanction for a discovery violation as provided by section 245.80 of
this article.

4. Challenges to, or questions related to a certificate of conpliance
shall be addressed by notion.

§ 8. This act shall take effect on the thirtieth day after it shal
have becone a | aw.






